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Memorandum June 20, 1962 

To: Bureau of Indian Affairs ( ~ e a l t y )  

FK>m: Office of the Regional Solicitor,  Portland 

Subject: Ownership of tidelands fronting Indian reservations 

This is in  response to former Superintendent Ringey's memorandum of 
Fkbmtary 19, 1962 t o  the Area Director requesting that we review the 
tidelands s i tuat ion on various Western Washington reservations. This 
opinion is intended t o  supersede and replace prior  opinions of t h i s  
office pertaining t o  the ownership of tidelends in f'ront of various 
Western Washington Indian reservations. These prior  opinions, which 
are  hereby withdrawn insofar as they express views on the s ta tus  of 
tidelands aad r iver  or lake beds, are the following: 

1. Opinion of March 18, 1960, concerning ownership of t ide-  
lands on the Swinomish and Tulalip Reservations. 

2. Opinion of ~ u g u s t  19, 1960, pertaining t o  M Reserva- 
t ion  tidelands. 

3. Opinion of September 23, 1960, Skokomish Reservation 
tidelands. 

4. Opinion of September 26, 1960, Port m i s o n  Reservation 
tidelands. 

5. Opinion of February 10, 1961, ~hoalwater Reservation 
tidelands. 

6. Opinion of July 12, 1961, Quinault Reservation ss includ- 
ing ares between high and low water of Quinault Lake. 

7. Opinion of August 31, 1961, Quinault Reservation tidelaads. 

I n  addition, any statements in  the opinions of March 16, 1961 
and July 12, 1961, pertaining t o  the Puylallup Reservation t ide-  
lands and r iver  bottom, and the opinion of November 8, 1961 
dealing with bkah Reservation tidelands, which are  at  variance 
with the views contained herein, a re  likewise withdrawn. 



A t  the outset we should note that the question of whether the g m t e  
o r  reservations made o r  est&lished by the Federal government extend 
t o  high or  low t ide  is  a question of Federal, rather than State, law 
and the rights conferred o r  recognized, including the ef fec t  of i m p e r -  
ceptible accretions, axe t o  be determined by Federal l a w .  United States 
v. State of ---. Washington, 294 F.2d 830 (9th C i r .  1961), cert .  den ied  82 Sup. 
C t  . -3 7 L.Ed 2d 783. Federal l a w  followa the common l a w  i n  thia 
regard i n  recognizing that a party owning the upland bordering the sea 
o r  a lake o r  r iver  owns any additions th:?reto reoulting Prom impemeptible 
accretion. The instant case also holds 6iat amm high water mark, such 
as w a s  there involved, means the l ine  of high water as determined by the 
course of -the t ides - the average elevation of all high t ides 88 observed 
a t  a location through a complete tidal cycle of 18.6 years.  res sum ably 
the  same applies in  determining the l ine  of mean low t ide  where tha t  l ine  
is involved. 

Aa a rule, general legislation pertaining t o  the public lands does not 
extend t o  tidelands, and unless the contrary is clearly indicated, with- 
drawals, grants or  patents of public lands normally do not include the 
tidelands or  lands under navigable waters. Mann v. %coma Land Company, 
153 U.S. 273, 14 Sup. C t .  822, 38 L.Ed. 714 v 9 4 ) ;  McGilvm v. Ross, --. 

215 U.S. 70, 30 Sup. C t .  27, 54 L.Ed. 95 (1909); United States v. Ashton, 
170 Fed. 509 ( ~ i r .  C t .  W.D. Wash. W. D. 1909) app. ~ s m i s i u b  nom Bird 
v. Ashton, Z O U .  S. 604, 55 L . E ~ .  605 (1911). The general S e - t b a t  
pr ior  to atatehood the United States Gwernment holds the tidelands and 
beds of navigable rivers i n  t r u s t  fo r  the states which are  t o  be carved 
out of the area. United States v. Holt State Bank, 270 U.S. 49, 46 Sup. 
C t .  197, 70 LEd. 4 Z . i C ~ h e  United States is not precluded Prom 
conveying tidelands prior  t o  statehood but such disposals "are not l igh t ly  
t o  be inferred, a d  should not be regarded as intended unless the intention 
w a s  defini tely declared o r  otherwise made very plain. " 70 L.Ed. at 469. 
Normally it is l e f t  to the states t o  determine by s t a t e  l a w  "what rights,  
if my, littoral proprietors have t o  the s o i l  below high water mark. " 
Montana Power Co. v. Rochester, 127 F.2d 189, 191 (9th C i r .  1942). In 
the words of the court i n  the Ashton case, sup=, at p. 513, "If there 
is any exception t o  LFhe]general rule, it must r e s t  upon a special grant 
expressly authorized by a l a w  enacted by Congress ~ D D  note: or  a t rea ty  
of the United ~ t a t e q  t o  provide for some peculiar requirement of the 
national government. 

I n  Washington the beds and shores of a l l  navigable waters up t o  and includ- 
ing the l ine  o r  ordinary high t ide  in t i d a l  areas and high water i n  navi- 
gable rivers and lakes belong t o  the s ta te .  Washington State Constitution, 
Article WII. Congress, in  tk Washington State Enabling Act, required, 
and the s t a t e  i n  Article XXVI of the State Constitution accepted the 
requirement, tha t  the a ta te  disclaim all r ight  and t i t le  t o  dl lands 



within the bauzdariea of the s t a t e  owned or held by any Indian o r  Indian 
t r ibes .  The courts of both the United States and the State  of Washington 
have repeatedly recognized t h i s  disclaimer i n  those cases i n  which the 
record c l ea r ly  shows a Federal in ten t  t o  include tidelands within a par-. 
t i c u h r  Indian reservation established pr ior  t o  statehood (~ovember 11, 
1889). U.S. v. Ashton, eupra, - at p. 519. Such an in ten t  has been found 
i n  t h o s e x v e r a l  instances i n  which the 'Executive Order establishing the 
reservation describes the applicable boundary as extending t o  o r  along 
the  low-water amrk. See for  example the Lwuni Reservation 1/ discussed 
i n  United States  - v. Stot ts ,  49 3''. 26 619 (CC Wash. WD, 19361, and United 
States  v. Romaine, 255 Fed. 253 (9th C i r .  1919); Swinomish ~eservat-1 
discussed i n  United States ex r e 1  Corrigan v. Brown, - 169 Fed. 477, 480 
(IX Wash. WD 1907) (but see discussion of t h i s  case i n  U.S. v. Ashton, 
supca, a t  p. 520), S ta te  v. Edwards, 188 Wash. 467, 62 P .26  iG9i71936), 
-:ern boundam -'Low-water mark" - - held t o  mean l i n e  of  "extreme 
low tide1'), and state - v. McCoy -' No. 2187, Superior Court f o r  Skaglt County 
(1%1 ; appeal pending) ( s o u t b m  boundcuy defined along S u i t  River 
channel through t i d e  flats ); and Tulalip Reservation ydiscueaed i n  Jones - 
v. CuUvert,73 ____-_ Pac . 701 (wash. 1903). United States v. Snohomish River 
Boom Co., 2% Fed. 95 ( W. D. Wash. 1 9 l b T a f f d .  246 Fed. U 2  (9th C i r . ,  
1917) held that a t i d e b *  s rea  near the mouth of Ebey Slough was not a 
part of the ?lulallp Ressrvat2on . It sffirms that the reservation boundary 
runs "coincident with the  l i ne  of low-water mark alorg the shores of Port 
Susan, Port  Cardnlr, and Tulalip Bay, "with a l l  the aieanderings thereof. " 

but  that "tidelands which were wholly separated Zrom the land of the 
reservation" were not granted t o  the  Indians. 246 Fed. 114, 115. 

The seaward boundary of the Quinault Reservation 4/ is  a l so  expressed i n  
terms of the "low-water mark." The lake boundaryiruns "around the eas t  
shore" of Lake Quinault. See Quinaielt  Tribe -- of Indians v. U.S., -- 102 C t .  
C 1 .  822 (19b5) for  a d i s c u s s i o ~ o f  the por-lion of the reservation "taken1' 
by the Unitsd.  Ststes. %be Quinault Treaty reseives for  the use and occu- 
pation of the 1nd:Lwls a t r a c t  o r  tracts of land s u f f i c k n t  for  t h e i r  wants, 
" to  be selected by the ?resid;lnt * * * a d  hereafter sumeyed or located H," 

$ ~ p h a i s  added. ) Art ic le  n, meaty  of July 1, 1855 and JmGFy-, 
2 S t a t  971. 

Executive Order of Noveml~er 22, 1873 
Executive Order of Septwiser 9, 1873 
Executive Order of lkcember 23, 1873. 
Executive Order of I'oveaber 4, 1873 



In  a t  least two cases where an entire island waa  resented as a part 
of an Indian reservation, the courts have conatrued t h i s  as including 
the tidelands. United States v. Romaine, supra, ( h n m t )  and United - 
States v. O'Brien, 170 Fed. 508 (DC Wesh. WD 1 9 3 ) ,  involving the Squaxin 
~sland- Resemtion.  I n  the l a t t e r  case, the court etressed the language 
of the Washington Constitution disclaiming all r ight  and t i t l e  t o  all 
lands "owned o r  held" by any Indian or  Indian tr ibes.  The court con- 
strued the reference t o  lands "held" as meaning "occupied end u ~ e d "  and 
it held that the Indians were the only ones who occupied and used Squaxin 
Island. 

I n  the case of the Puyalhp Reservation, a court has held that the 
Executive Orders did not reserve the tidelands ss a part of the reserva- 
tion, o r  at l e a s t  not irrevocably so as t o  be effective a f t e r  survey 
and p h t t h g  of the reservation. U.S. - v. Ashton, suph ,  st p. 517. Thie 
i s  on the basis of a detailed analysis of the many documents and actions 
affecting t h a t  reservation and is made notwithst&ding an expression of 
intent  i n  the communication of the Acting Commissio~er of 1ndia.n Affairs, 
upon which the 1873 order was based, tha t  the l fne  waat'to follow the 
shoreline at low -water mark. " 

The Ninth Circuit C o u r t  of A~x;e%ls has recognized tha t  the general rule 
s ta ted  i h  Shively v. Bowlby, 152 U.S. 1, 14 Sup. C t .  548, 38 L.Ed. 331, 
t h a t  t i t l e  runs only t o  the high-water mark "has no relevance to the  
t i t l e  to tidelands enclosed by an Indian Reservation mde before the 
entry of the s t a t e  in to  the Union." Moore v. United E4ates, 157 Fe2d 
760 (1946); cert .  den. 330 U.S. 827, mp. ~ t .  867, 91 L.Ed. 1277. 
A s  indicated i n  the Moore case, and the cases ci ted therein, the question - 
of whether tidelands a re  incluc?ed within an Indian reservation is one of 
the in tent  of the Government when it established the reservation. See 
United States v. Holt s u  ra; Alaska Pacific f isheries  v. United States, 

-' -e- 248 U.S. 78, 39 Sup. C t .  0, 63 LaEd. 138 (1918); Donnelly_ v. United 
States, 228 U.S. 243, 33 Sup.Ct. 449, 57 L.Ed. 820, Ann. Case. 1913E, 
710-(1913); United State8 v. Welker fliver Irr igat ion Mst r i c t ,  1dt F.2d 
334 (9th C i r .  1939). Among the factors that must be considered i n  a given 
case-are "the circ&tances i n  which the reservation w a s  created * * * the 
location and chazacter of the area reserved, the situation and needs of 
the Indians, and the object t o  be attained." Alaska Pacific Fisheries - v. 
United Statee, supra. -- 
As was pointed out in United States v. Stot ts ,  su ra "Each t r ea ty  and 
proclamation muat rest upon its own p r o v i s i o n s . ~ ~  Stot t s  case a lso  
pointed out " I t  is primer l a w  tha t  Indian t r ea t i e s  are t o  be l ibera l ly  
construed, to the end thst Indians w i l l  re tain the benefits conferred by 
the t r ea ty  at the time of its execution." It a lso  s tated that where the t rea ty  



o r  executive order c lear ly  reserved the tidelands t o  the Indians, the 
r ights  of the Indians could not be prejudiced by the fact tha t  the t ide-  
lands were not included in  a survey, made a f t e r  the reservation w a s  
established for  the purpose of a l lo t t ing  lands t o  individuals. But see 
U.S. v. Ashton, supra, and Skokomish Indian Tribe v. Frsnce, infra ,  fo r  - - -- - 
examples of weight given t o  subsequent surveys. One possible distinction 
is t h a t  where the t rea ty  reserves a t r a c t  in  terms o f  a geographical 
description, as in  the Point E l l i o t t  Treaty, the l a t e r  survey of that  
t r a c t  cannot omit areas within the description, whereas, when the t rea ty  
reserves a t r a c t  by reference t o  a legal  subdivision such as  a given 
number of sections, then the survey is necessary t o  delimlt the t r ac t .  
Note that i n  the case of Quinault, the t rea ty  reference was t o  the t r a c t  
being l a t e r  "surveyed o r  located. " - -0 

Where the Act or  executive order establishing a pre-statehood reservation 
uses express language that shows a c l e w  intent  t o  include the tidelands, 
such as a reference t o  the low-water mark, there is usually no problem. 
Not a l l  of the Western Washington reservations, however, are  described 
i n  t h i s  manner and i n  those c:rses we must look t o  a l l  of the facts  in  
or&r t o  ascertain the Federel intent  a t  the time the reservation was 
established. It is d i f f i cu i i ,  i f  not impossible, t o  reconcile a l l  of the 
variou6 cases flnd the statements which they contain in support of the 
resul t  i n  each one. One generalization that appears t o  apply i s  tha t  the 
courts a re  extremely re luc t in t  t o  upset t i t l e s  which have been asserted 
over m&y years where expensive improtfements or operations have been 
made o r  cotlducted i n  reliance upon-present or  pr ior  s t a t e  ownership of 
the tidelands. 

In the case of QuiLla.yute Reservation, the Ninth Circuit Court of 
Appeals, a f t e r  reviewing the facts  pertaining t o  tha t  reservation in  
considerable de ta i l ,  held that the tidelands were a par t  of the rederva- 
t ion. Moore v. United States, supra. The t rea ty  had promised the - 
Indians a reservation "suff'icient fo r  t h e i r  wants" and the fac ts  tha t  
these Indians were fishermen by occupation, tha t  the lands of the reser- 
vation were not suited fo r  agriculture and that the Indians needed the  
beaches and tidelands t o  carry on t h e i r  livelihood, combined t o  form the 
basis  for  the cour t t s  conclusion. In  a prior  case involving the same 
reservation, the court had found t o  the contrary, but that holding was on 
the basis of an erroneous f a c t d  premise, namely tha t  the reservation was 
created a f t e r  Washington statehood and a f t e r  the tidelands had already 
been conveyed to the State of Washington. Thylor v. U i t e d  States,  44 F. 
2d 531 (1930). 



I n  the case of the Skokomish Reservation, the United States Dis t r ic t  
Court fo r  the Western Distr ict  of Washington has recently held, after 
reviewing all of the facts presented t o  it, that the reservation does 
not include the tidelands on Hood Cansl. Skokomish Indian Tribe v. 
France, No. 1183, decided January 22, 1962. (Appeal pending.) mere  the -- - 
court found that neither the t rea ty  nor the executive order described 
the tidelands nor purported to include them i n  the descriptton of the 
reservation. m e  court found that the Point No Point Treaty reserved 
an area of s i x  sections or  3,840 acres at the head of Hood Canal "to be 
hereafter s e t  apart and so far as necessary sumeyed and marked out * * *:' 

the court ' s . ) The executive order defined the Hood Canal por- 
t ion of the reservation boundary as "thence southerly and easter ly along 
said Hood's Canal to  the p h c e  of beginning.!' The actual  reservation 
was 4,173.31 acres computed shoreward of the meander l ine.  The court 
further found that the ent i re  frontage of the reservation along Hood 
Cmal was surveyed into Indian lo t s ,  a l lo t ted  and disposed of by the 
a l lo t tee ,  and tha t  no portion of such frontage remains i n  the reservation. 
The court a lso  found that at the t i m e  of the t rea ty  and executive order, 
these Indians were dependent for  t h e i r  livelihood in  part upon fish, but 
tha t  the primary f i s h  so used wa,s salmon which were eas i ly  procured in  
the  r ivers  and creeks. Shell f i sh  were used by the Indians only t o  a . .  
limited extent and "the liveiihood of the Indians was not dependent in 
material degree upon s h e l l  f i s h  or  any type of fishing on o r  fram the 
tidelands i n  issue." The usual locations a t  which s h e l l  f i sh  were pro- 
cured were miles f r o m  the reservation and the tidelands i n  issue here 
were not a source of m t i v e  she l l  f i sh  i n  usable quantities. Moreover, 
a portion of the reservation was purchased by the United States for  the 
purpose of adding it t o  thetlen existing reservation. In none of the 
proceedings connected wfth the purchase wss any in teres t  shown o r  attempt 
made t o  encompass in to  the reservation any of the tidelands abutting 
thereon. I n  its conclusion of l a w  the court held that as used i n  the 
executive order "the expression 'along Hood's Canalf means the of f ic ia l  
government meander l i n e  according to the o f f i c i a l  government survey of 
the  exterior boundaries of the reservation." I n  this case, the court 
stated: 

"* * * this court is fWly sa t i s f i ed  that not any one of 
the pasties negotiating the Treaty of 1855 E o i n t  No Point 
Treaty] had the s l ightes t  thought o r  intention Wst  the 
Treaty o r  the Executive Order t o  follow would vest  amer- 
ship of the tidelands i n  question in  the Skokomish o r  in 
any other Indian Tribe * * * . Nothing i n  the Treaty o r  in  
the Treaty negotiations suggests the partiesintended o r  the 
Indians thought ownership of land above o r  below water at 
Indian fishing grounds o r  s tat ions was t o  vest i n  the 
Indians merely because they were t o  have the r ight  t o  f i sh  
at those places." 



This opinion, unless overturned on appeal, nu l l i f i e s  the decision of 
t h i s  off ice on the tidelands s i tuat ion i n  the Skokomi~ih Reservation 
and casts  considerable doubt on our pr ior  opiniona concerning the t ide- 
lands s i tua t ion  a t  the Port M i s o n  Reservation, the Shoalwater Reserva- 
tion, and t o  a lesser  extent, the Makah Reservation and the shoreline of 
Lake Quinault on the Quinault Reservation. n o s e  opinions re l ied  heavily 
upon the  headnote i n  the Moore case, supra, which s ta ted  that: 

II_ 

"me  means by which the Indian t r ibes  earn t h e i r  l iving 
determines the Government's in tent  i n  making reservations 
fo r  them." 

However, as seen above, t h i s  i a  only one of the factors which h e l p  deter- 
mine the Government's intent.  

It is interest ing to  note that in the Sto t t s  csse, supra, the M s t r i c t  
Court i n  support of its conclusion tha t  the lkmd Reservation included 
tidellands, stated: 

"* * * I think the court may judicially know that the Indians 
subsisted during t h i s  time by hunting and fishing, and the 
tidelands were a necessary perquisite t o  the enjoyment of 
fishing * * *.'I  

Apparently, however, the court f e l t  a l i t t l e  unsure tha t  t h i s  by i t s e l f  
was enough, for  it went on t o  point out that the proclamation establishing 
the reservation expressly extended the boundaries t o  the low-water mark, 
And, i n  an appren t ly  not too well researched e f fo r t  t o  distinguish the 
Ninth Circuit  Court'e holding tha t  the Quilayute Reservation did not 
include tidelands, he added tha t  the proclamstion establishing the 
Quilayute Reservation "does not contain any inference that the  reserve 
fo r  the Indians extended below high t ide  * * *." !%is was before the 
Moore case had found otherwise. 

In  State  -- v. Edwards, supra, the  Washington court put emphasis upon the 
Indians ' use of the tidelands for  the digging of clams as supporting the 
inclusion of the area w i t h i n  the ~winomish 6servat ion .  

The Mdmh Reservation is described in somewhat different  terms f r o m  the 
others which have been discussed above. The Treaty of January 31, a55 
reserved a t r a c t  of land described i n  part as "commencing on the beach 
a t  the  mouth of a small  brook * * * thence along the shore * * *." The 
executive order of October U, 1873 which enlarged the reservation 



used this same term with reference both t o  t he  Neah Bay and PacifYc 
Ocean portions of the boundary. While the  case is not as strong as 
those i n  which t he  term "low-water mark" is used; nevertheless, we are 
of  t he  opinion t h a t  t h i s  description placed the  tidelands, including thoee 
bordering t he  so-called agency reserve (see our opinion of November 8, 
1961), within the reservation. !&ere is no evidence of any intent ion 
t o  &e a d is t inc t ion  between reservations created by o r  pursuant t o  
these  almost simultaneously negotiated t r e a t i e s  with these  western t r i be s ,  
most o r  a l l  of  which depended heavily upon f ishing 

I n  E l l i o t  v. 
approval the  

stewart, -- 14 ~ a c .  416 ( ~ r e .  1887), the  
following statement as indicating t he  

f o r  t h e i r  livelihood. 

court  quoted with 
nature of  t he  term 

"shore" : 

"Iands belonging t o  the  state by reason of its sovereignty 
include the  shores of t he  sea, and its bays and in l e t s ,  
i n  t he  common Law def ini t ion of the  word ' shore; ' t h a t  is, 
t he  land usually overflowed by neap o r  ordinary t ides." 

I n  other  words, t he  shore lands go t o  the  p o l i t i c a l  body by reason of  
i t s  sovereignty. There would therefore be a strong argument that in 
recognizing the  r igh ts  of t he  Indians t o  a spec i f ic  reservation, the  
Government intended t o  recognize t h e i r  r igh ts  t o  the  shorelands. 

The construction of t he  term "along t h e  shore" as including the  tideland$ 
i s  given support i n  Oakes - v. DeLmcey, 24 N. Y. Supp. 539 ( ~ u p . ~ t .  N.Y. 
1893), i n  which the  court  was construing a deed which contained a descrip- 
t i on  "along the  shore." It s t a t e d  tha t - th i s  deed would go to t he  low-water 
mark to fill the requirements o f  a deed which reserved nothing t o  t he  
grantor. It pointed out that the  o r ig ina l  English patent t o  the  a rea  i n  
question included a l l  woods, beaches, marshes, pastures, creeks, waters, 
lakes, f ishing,  hunting and fowling. I n  other  words, where t he  deed 
intended t o  convey the  e n t i r e  area and reserve, no part of  it t o  t he  
grantor, t he  phrase "along the  shore" waa taken t o  mean along the  seaward 
s i d e  of  the  shore. We believe t he  same argument would apply i n  the  case 
of  the  Makah Reservation, both i n  terms of the  o r ig ina l  reservation as s e t  
out  in the  t r e a t y  and the  enlarged reservation as described i n  t he  1873 
Executive Order. It is t o  be noted t h a t  this order was pr io r  to Washington 
statehood . 



Ae noted ea r l i e r ,  the  description of the Lake Quinault portion of the 
Quinault Reservation boundary a l so  refers  t o  the shore. The words a r e  
"around the eas t  shore." In view of the appsrent intent  t o  place t h i s  
e n t i r e  inland lake within the reservation, we would construe t h i s  lang- 
uage as referr ing t o  the  high-water mark of the lake. While t h i s  m y  
sound inconsistent with our view on the mkah boundary, we believe the  
interpretat ions a r e  compatible. I n  both ceses, our interpretat ion 
r e su l t s  i n  the reservation t o  the t r i b e  of a l l  of the land o r  water 
described. I n  the case of the  Makahs, it was a reservation of land and 
extended as f a r  as the  land went even at the t ide ,  o r  at  l e a s t  the  average 
t ide ,  which produced the greatest  amount of land - i . e . ,  low t ide .  In  
the  Quinault case, t h i s  portion of the description was to  encompass within 
the  reservation an inland body of water and our interpretat ion likewise 
extends the  reservation t o  encompass the en t i r e  body of water at  the  t ide,  
o r  a t  l e a s t  average t i d e  at which t h a t  body is the greatest ,  namely, high 
t ide .  Since under Washington l a w ,  the upland owners own only t o  the high 
t i d e  l ine ,  a contrary view of the r e ~ e r v a t i o n  boundary wouldleave a narrow 
s t r i p  of lake shore between high and low t i d e  i n  s t a t e  ownership - a resu l t  
which finds no support i n  logic o r  on any other basis .  

In  the case of the Port Madison Reservation, the  Point E l l i o t  Treaty 
reserves "two sections o r  twelve hundred and eighty acres, surrounding 
the  small l i g h t  a t  the head of Port This was enlarged by an 
October 21, 1864 order of the Secretary of the In t e r io r  reserving an 
addi t ional  area as shown on an "accompanying plat ."  This information ie 
not suf f ic ien t  t o  enable us t o  give an informed opinion as t o  whether 
t idelands a r e  included i n  t h i s  reservation. 

The Shoalwater Reservation was created by Executive Order of September 22, 
1866 which refers  t o  a tract "as indicated on the within diagram" and 
t o  a l e t t e r  of the Secretary of the In t e r io r  dated September 18, 1866. 
From t h i s  meager information, we cannot say whether it includes the t ide-  
lands. However, we are inclined t o  agree with the a n a l p i s  and conclusion 
steked i n  M r .  Vaninett i le memorandum of October 2, 1961 t o  the Western 
Washington Agency Superintendent that the reservation does not include 
t idelands . 
Finally, it should be noted tha t  the question of Indian ownership of t ide-  
lands is not affected by the Submerged b u d s  Act of 1953 (67 S ta t .  29). 
Section 5(b)  of t h a t  a c t  excepts from the operation of Section 3, the  sec- 
t i on  confirming tidelands r igh ts  i n  the s t a t e s ,  

"such lands beneath navigable waters held, o r  any in t e re s t  i n  
which is held by the United States  f o r  the benefit  of any t r ibe ,  
band, o r  group of Indians o r  fo r  individual Indians ." 

For the  Regional Sol ic i tor  

(signed) GEORGE D. DYSART 
cc: W.Wash.Agency 

Asst. Sol., Indian Affairs Assistant Regional Sol ic i tor  


